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QUESTIONS PRESENTED

I. Did the Court of Appeals err in holding that the surreptitious installation of a so-

called “keylogger” on the Appellant’s computer did not state a claim for a 

recognized claim of invasion of privacy under the theory of intrusion upon 

seclusion?

II. Did the Court of Appeals err in holding that Appellee ConDevel was exempt from 

the notification provision of the Marshall Data Protection Act, 17 Marshall Code §

105 (2006)?



ii

TABLE OF CONTENTS

Page

QUESTIONS PRESENTED……………………………………………………………..i

TABLE OF AUTHORITIES…………………………………………………………...vii

OPINION BELOW…………………………………………………………………….xvi

CONSTITUTIONAL, STATUTORY AND RESTATEMENT PROVISIONS………xvi

STATEMENT OF THE CASE……………………………………………………….xvii

1. Summary of the Facts……………………………………………………..xvii

2. Summary of the Proceedings………………………………………………xxi

SUMMARY OF ARGUMENTS…………………………………………………….......1

ARGUMENTS…………………………………………………………………………..9

I. The Fourth Circuit Court of Appeals erred in affirming the summary 

judgment of the Grant County District Court and subsequently holding 

that the surreptitious installation of a so-called “keylogger” on the 

Appellant’s computer did not state a claim for a recognized tort of 

invasion of privacy under the theory of intrusion upon seclusion.

                                                                                                                            ………...9

A. The Fourth Circuit Court of Appeals erred in affirming the 

summary judgment that was granted by the Grant County 

District Court.

                                                                                                                            ………...9



iii

TABLE OF CONTENTS (CONT.)

B. The Fourth Circuit Court of Appeals has erred in admitting 

whilst denying the tort of intrusion upon seclusion and has 

further erred in holding that if Baylor’s claim was to be 

recognized, it would fail as a matter of law.

                                                               ……………………………………12

(i) The Plaintiff / Appellant submits that Steve Nesbit’s 

intrusion upon Plaintiff / Appellant Ron Baylor’s 

seclusion from his private place of working was 

unauthorized. 

                                                                                    ……………16

(ii) The Plaintiff / Appellant Baylor submits the 

following: 

(1) That the intrusion by Nesbit in his private place 

of working is objectionable or offensive to a 

reasonable man. 

(2) That the intrusion upon seclusion so caused has 

defamed and damaged his reputation in Executive 

and Premier Clubs in the State of Marshall thereby 

causing him mental agony, anguish, stress and 

suffering. 

                                                                      ……………..22



iv

TABLE OF CONTENTS (CONT.)

(iii)      The Plaintiff / Appellant Baylor submits that the 

matter intruded upon by Nesbit was from Baylor’s

zone of solitude and of a highly confidential nature 

and included files containing employees’ electronic 

personnel files, including his own, contact 

information, social security numbers, driver’s 

license numbers, employees performance 

evaluations, employees salary data, employees 

benefits information, employee awards and honors 

and other personal data by virtue of which the 

information so intruded upon is private. 

                                                                                  ……………..27

II. The Court of Appeals erred  in holding that Appellee ConDevel was 

exempt from the notification provision of the Marshall Data Protection 

Act, 17 Marshall Code § 105 (2006).

                                                                                                              ………………...29

A. § 105 (d) of the Act reads as follows, “For purposes of this 

section, ‘breach of the security of the system’ means 

unauthorized acquisition of computerized data that 

compromises the security, confidentiality, or integrity of 

personal information maintained by the agency. Good Faith 



v

TABLE OF CONTENTS (CONT.)

acquisition of personal information by an employee or agent of the 

agency is not a breach of the security of the system, provided that 

the personal information is used for the purposes designated by the 

agency and / or is not subject to further unauthorized disclosure.”

                                                                                               ………………31

B. § 105 (g) of the Act reads as follows, “Any and all data subjects 

within the State of Marshall shall have a civil action against any 

data collector that obfuscates evidence of a breach or makes an 

informed choice to not inform data subjects of a breach.”

                                                                                              ......…………...38

CONCLUSION AND PRAYERS……………………………………………………...40

APPENDICES:

APPENDIX A:

Constitutional Provision U.S. CONST. amend. I …………...............................A-1         

Constitutional Provision U.S. CONST. amend. IV …………............................A-2         

Constitutional Provision U.S. CONST. amend. V ………….............................A-3         

Constitutional Provision U.S. CONST. amend. IX …………............................A-4         

Constitutional Provision U.S. CONST. amend. XIV …………............A-5-(a) - (b)         



vi

TABLE OF CONTENTS (CONT.)

APPENDIX B:

Federal R. Civ. P., Rule 56 (c)………………………………………………...B-1

   

APPENDIX C:

Restatement (Second) of Torts § 652B………………………………………..C-1

APPENDIX D:

Marshall Data Protection Act, 17 Marshall Code (2006) …………...D-1-(a) - (c)



vii

TABLE OF AUTHORITIES

CASES                                                                                                                         Page

Supreme Court of the United States

Katz v. United States 

389 U.S. 347, 350-351 (1967)……………………………………………………...13

O’Connor v. Ortega

480 U.S. 709………………………………………………………………………..19

Paul v. Davis 

424 U.S. 693, 712-13 (1976)……………………………………………………….13

United States Courts of Appeals

Belanger et al v. Hopeman Bros.

6 F.R.D, 459…………………………………………………………………………….10

Doe 2 v. Associated Press

311 F.3d 417 (4th Cir. 2003)……………………………………………………………20

Doehler Metal Furniture C., Inc. v United States 

2 Cir, 149 F.2d 130……………………………………………………………………..10

Merchants Indemnity Corporation of New York v Peterson

3 Cir, 130 F.2d 4………………………………………………………………………..10

Peckham v Ronrico Corporation

D.C., 7 F.R.D.324………………………………………………………………………10



viii

TABLE OF AUTHORITIES (CONT.)

CASES                                                                                                                         Page

Sarnoff et al. v Ciaglia 

3 Cir, 165 F.2d 167……………………………………………………………………..10

Schowengerdt v. General Dynamics Corporation 

823 F.2d 1328 (9th Cir 1987)…………………………………………………………...19

Toebelman v Missouri - Kansas Pine Line Co.

3 Cir, 130 F.2d 1016……………………………………………………………………10

Ulen v. American Airlines 

D.C., 7 F.R.D. 37...……………………………………………………………………..11

Walling v. Fairmont Creamery Co.

8 Cir, 139 F.2d 318……………………………………………………………………..10

Weisser v. Mursam Shoe Corporation 

2 Cir, 127 F.2d 344……………………………………………………………………..10

United States District Courts

Austin Eberhardt & Donaldson Corp. v. Morgan Stanley Dean Witter Trust 

2001 U.S. Dist…………………………………………………………………………..20

Averick et al. v. Rockmont Envelope Co. 

155 F.2d 568……………………………………………………………………………10



ix

TABLE OF AUTHORITIES (CONT.)

CASES                                                                                                                         Page

Dietemann v. Time, Inc.

284 F. Supp. 925, 932 (C.D. Cal.1968) aff’d, 449 F.2d 245 (9th Cir. 1971)…………...19

Norton v. Schotmeyer

D.C., 72 F.Supp.188……………………………………………………………………11

Parmelee v. Chicago Eye Sheild Co.

157, F.2d 582…………………………………………………………………………...10

Rogers v. Girard Trust Corporation 

159 F.2d 239……………………………………………………………………………10

Sartor v. Arkansas Natural Gas Corporation 

134, F.2d  433…………………………………………………………………………..10

Wilcher v. City of Wilmington 

139 F.3d 366, 40 Fed. R. Serv. 3d 934 (3D Cir. 1988)………………………………...23

Wolf v. Regardie 

553 A.2d 1213 D.C., 1989……………………………………………………………...27

State Courts

Ali v. Douglas Cable Communications 

929 F.Supp.1362, 1382 (D. Kan.1996)…………………………………………………22

Blanche v. First Nationwide Mortgage Corp.

74 S.W.3d 444 (Tex. App. Dallas 2002)……………………………………………….20



x

TABLE OF AUTHORITIES (CONT.)

CASES                                                                                                                         Page

Bodah v. Lakeville Motor Express, Inc.

649 N.W. 2d 859………………………………………………………………………..27

Felsher v. University of Evansville 

755 N.E. 2d 589 (Indiana 2001)………………………………………………………..20

Gretencord v. Ford Motor Co.

538 F. Supp. 331 (D. Kan.1982)………………………………………………………..25

Judith Ann Harkey v. Michael Abate 

131 Mich App. 177……………………………………………………………………..18

Lake v. Wal-Mart Stores, Inc 

582 N.W. 2d. 231 (Minn. 1998)………………………………………………………..23

Lewis v. LeGrow 

258 Mich. App. 175, 670 N.W. 2d 675 (2003)…………………………………………21

Lovgren v. Citezens First National Bank of Princeton

534 N.E.2d 987 (Ill 1989)………………………………………………………………14

Ludemo v. Klein

711 F. Supp.260, 261(N.D. Ill 1991)…………………………………………………..14

Mauri v. Smith 

324 Or. 476, 929 P.2d 307 (1996)……………………………………………………...23



xi

TABLE OF AUTHORITIES (CONT.)

CASES                                                                                                                         Page

McGuire v. Shubert

722 A.2d 1087 (Pa. Super. Ct. 1998)…………………………………………………...23

Medical Laboratory Management Consultants v. ABC, Inc.

30 F.Supp. 2d 1188 (D. Ariz 1988)…………………………………………………….22

Miller v. National Board Co. 

232 Cal Repr 668, 678-679……………………………………………………………..23

Remsburg v. Docusearch, Inc.

149 N.H. 148, 816 A.2d 1001 (2003)…………………………………………………..28

Rhodes v. Graham 

37 S.W. 2d 46,47……………………………………………………………………….18

Sarah Bose v. Piece Goods Shop Inc.

963 F.2d 611……………………………………………………………………………22

Souder v. Pendleton Detectives, Inc.

88 So. 2d 716,718 (La Ct. App.1956)…………………………………………………..18

Wolsen v. Lewis  

924 F.Supp. 1413, 1420-21(E.D. Pa. 1996)…………………………………………….23

CONSTITUTIONAL PROVISIONS 

U. S. Const. amend. I

U. S. Const. amend. IV



xii

TABLE OF AUTHORITIES (CONT.)

CONSTITUTIONAL PROVISIONS                                                                         

U. S. Const. amend. V

U. S. Const. amend. IX

U. S. Const. amend. XIV

STATUTES

Marshall Data Protection Act, 17 Marshall Code Section 105 (2006)

Minnesota Government Data Practices Act

Personal Data Privacy and Security Act of 2005, Section 1789

Privacy Act of 1974

Rule 56 of the Federal Rules of Civil Procedure

The Cyber-Security Enhancement and Consumer Data Protection Act of 2006

The Data Accountability and Trust Act of 2006, H. R. 3997

The EU Data Protection Act of 1998

The Financial Data Protection Act of 2005

The German Data Protection Act

The Hungarian Data Protection Act of 1992

The Identity Theft Protection Act, Section 1408

The Norwegian Personal Data Regulations

The Notification of Risk to Personal Data Act, Section 1326



xiii

TABLE OF AUTHORITIES (CONT.)

STATUTES                                                                                                                  

             
The UK Data Protection Act, 1998

Uniform Commercial Code 

RESTATEMENT PROVISIONS

Restatement (Second) of Torts (1977), § 652B

LAW REVIEWS

Jonathan Armstrong, What You Need to Know About European Legislation
1 NO. 8 Privacy & Data Protection Leg. Rep. 11 (2006)

Gregg M. Fishbein & Susan E. Ellingstad, Internet Privacy: Does the Use of “Cookies” 
Give Rise to a Private Cause of Action for Invasion of Privacy in Minnesota
27 Wm. Mitchell L. Rev. 1609

ARTICLES

Timothy R. Rabel, Eavesdropping on Electromagnetic Radiation: A Violation of 
Federal Law and/or an Intrusion upon Seclusion
12 J.  Marshall J. Computer & Info. L. 627

James W. Hilliard, A Familiar Tort That May Not Exist in Illinois: The Unreasonable 
Intrusion on Another’s Seclusion
30 Loy. U. Chi. L.J. 601 



xiv

TABLE OF AUTHORITIES (CONT.)

ARTICLES                                                                                                                 

Bernard E. Jacques, Common Law Right to Privacy in an Employment Context
748 PLI/Pat 583

LEGAL DICTIONARIES

Black’s Law Dictionary (8th Ed. 2004)

Modern Dictionary for the Legal Profession (3d ed. 2001)

Garner, A Dictionary of Modern Legal Usage (2d ed, 1995)

Ballentine's Law Dictionary (3d ed. 1969)

A Dictionary of Legal Theory (2004)

BOOKS REFERRED

Daniel John Meador, American Courts, (West Group 2000, 2nd ed.) (1991)

Amitai Etzioni, The Limits of Privacy (Basic Books 1999)

Ellen Alderman & Caroline Kennedy, The Right to Privacy, (Alfred A. Knopf, Inc. 1995)

ONLINE REFERENCES

http://www.lexisnexis.com

http://www.westlaw.com

http://www.law.cornell.edu

http://www.findlaw.com

http://www.usconstitution.net

http://www.internetlibrary.com/cases

http://www.ifj.org 


